
STATE  OF  CALIFORNIA -- THE  RESOURCES  AGENCY  ARNOLD SCHWARZENEGGER,  Governor 

CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 
7575 METROPOLITAN DRIVE, SUITE 103 
SAN  DIEGO,  CA    92108-4421   
(619)  767-2370  

Th 12b  Staff: Toni Ross-SD 

 Filed: May 23, 2008 
 49th Day: Waived 

 Staff Report: December 18, 2008 
 Hearing Date: January 7-9, 2009 
 
 

STAFF REPORT AND RECOMMENDATION ON APPEAL
 
 
LOCAL GOVERNMENT:  City of Oceanside 
 
DECISION:  Approved with Conditions  
 
APPEAL NO.:  A-6-OCN-08-49 
 
APPLICANT:  Mr. Peter Biniaz 
 
PROJECT DESCRIPTION:  The subdivision of a 24,000 sq. ft. lagoon fronting residential lot into 

two lots (Lot 1 = 10,806 sq. ft.; Lot 2 = 13,224 sq. ft.), and construction  of a 24 ft.-high, 
3,384 sq. ft. single-family home with attached 624 sq. ft. garage on Proposed Lot 2.  An 
existing single-family home will remain on Proposed Lot 1. 

 
PROJECT LOCATION:  2020 Stewart Street, Oceanside, San Diego County.  APN No. 

155-071-05. 
 
APPELLANTS:  MHCP Task Force of San Diego Sierra Club, Attn: Dianne Nygaard; 

Buena Vista Audubon Society, Attn: Andrew Mauro; Coastal Commissioners 
Patrick Kruer and Sara Wan. 

              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
 
Staff also recommends that the Commission deny the de novo permit application as the 
proposed subdivision is inconsistent with provisions of the certified LCP.  The project 
attempts to maximize the building envelope on a highly-constrained lagoon-fronting lot.  
The site constraints lead to concerns with the adequacy of proposed buffers and brush 
management, and the project in general raises the question of precedent given that this is 
the first lot in the surrounding community to come forward with such a proposal.  If the 
project were approved, it could represent a new line of development, located nearer to the 
lagoon edge, resulting in additional impacts to Buena Vista Lagoon.  The project is over 
the maximum allowable density (project density ~3.62, maximum allowable is 3.5).  
Further, the project is located in an area of steep slopes and as such is required to abide 
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by the Hillside Development Ordinance.  This ordinance strictly prohibits subdivisions or 
development if the proposal is greater than the maximum density allowable.  The project 
design also required variances for garage size (2 car instead of 3 car), and reductions in 
both side- and rear- yard setbacks.  The project only includes a proposed 10' fire 
suppression zone, where 30' is the typical minimum standard size.  Further, the project’s 
balcony overhangs the fire suppression zone, effectively sullying the function of the fire 
suppression zone.  When combining all potential impacts, the project cannot be found 
consistent with the intent of the City's LCP or its Hillside Development Ordinance.  
Furthermore, due to the underlying concern with the subdivision itself and because of the 
constraints on the site, the project cannot be redesigned to adequately address these 
issues.   
              
 
STAFF NOTES: 
 
This item was originally scheduled for a previous hearing.  However, the applicant 
requested a postponement in attempt to address some of staff's concerns.  The primary 
concern raised by the project approved by the City is that it is inconsistent with the City's 
certified Implementation Plan regarding density.  It appears that the City reviewed the 
project with a different standard of review (zoning ordinances) then the document the 
Commission is using to review projects for consistency.  It appears the City has modified 
their Implementation Plan without the review or approval by the Coastal Commission as 
an amendment to their certified Local Coastal Program.  The result being that the City 
has been approving projects with a modified standard of review.  Given that no such 
amendment has been processed to date, the Commission’s standard of review remains the 
version submitted and certified by the Commission in 1985.  As such, the 
recommendation for denial is still being recommended. 
             
 
SUBSTANTIVE FILE DOCUMENTS:  The City of Oceanside's certified LCP; City of 

Oceanside's Staff Report for permit # RC-28-06; City of Oceanside Resolution # 
2008-P32; Comment Letter submitted by Paul Klukas of Planning Systems dated 
September 8th, 2008; Bluff Opinion report written by Ralph Jeffrey of Pacific 
Coast Land Consulting, dated August 26, 2008; Geological Investigation prepared 
by Ralph Jeffrey of Pacific Coast Land Consulting dated September 20, 2006;  
Comment Letter written by Stephen Juarez of California Department of Fish and 
Game dated October 7, 2008; Biological survey prepared by Vincent Scheidt 
dated September 12, 2006, revised December 17, 2007; Additional Information - 
Wetland and Waters Report prepared by Vincent Scheidt dated October 17, 2007; 
Appeal forms. 
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I.  Appellants Contend That: 
 
The appellants have eight key concerns regarding the approval of the proposed project 
and its consistency with the certified Local Coastal Program (LCP).  Of the eight items of 
concern, six raise major inconsistencies with the certified LCP.  The remaining two are 
more minor or, non-applicable concerns.   
 
The first major concern is that the development is located in an area generally considered 
undevelopable by the City's LCP, in that specific language stating that the bluffs at this 
location are generally undevelopable has been certified into the City's LCP.  As such, 
development of any kind could potentially be considered inconsistent.  The second major 
concern is the lack of an adequate wetlands delineation.  The project is located 
immediately adjacent to Buena Vista Lagoon, and as such, additional information needs 
to be provided clearly indicating the extent and location of any sensitive resource.  This 
information will be necessary to determine an adequate buffer to protect the sensitive 
habitats from impacts associated with the proposed development.  The third major 
concern is that all developments adjacent to Buena Vista Lagoon are required to get 
California Department of Fish and Game (CDFG) to agree to the size and location of any 
buffer from sensitive habitat.  The City failed to obtain CDFG sign-off prior to its 
decision to approve the development.   
 
The fourth major concern is the lack of any required maintenance of habitat within the 
proposed buffer.  Again, as approved by the City, the development includes a 100' 
biological buffer.  This area is currently cleared on a regular basis for fire safety and 
contains predominantly disturbed habitat.  The permitting of the proposed development 
did not include any future maintenance or revegetation of the buffer area.  As such, the 
buffer could remain as a highly disturbed and degraded hillside providing little protection 
for the existing sensitive habitat.  Furthermore, if native/sensitive vegetation developed 
within the buffer over time, the newly developed sensitive habitat may be removed for 
future brush management, eliminating the necessary function of the approved buffer.  The 
fifth major concern is that the approved development will set a new precedent for the 
proximity, or line of development, to the lagoon edge.  The project as approved by the 
City is splitting an existing lot and allowing for development closer to the lagoon edge.  
If the surrounding lots follow suit, the result will be potential impacts to public views and 
a decrease in lagoon protection.  These potential impacts are exacerbated by the project’s 
proximity to open space, major scenic transportation corridors (Interstate 5), and public 
trails.  The final concern further relates to brush management within the buffer.  As 
approved by the City the project only includes 10' of the lot for brush management or a 
fire suppression zone; furthermore, the proposal includes an upstairs balcony within the 
10' fire suppression zone, effectively eliminating the benefits of the fire suppression zone 
as the home would extend into this zone.  In light of previous wildfire disasters in San 
Diego County, the adequacy of having minimal to no fire suppression zone to protect the 
home from wildfires appears unsafe and inconsistent with the City's certified zoning 
ordinances.1

                                                 
1 As discussed in more detail below, the City’s fire marshal has sent the applicant a letter indicating 
approval of the 10’ fire suppression zone.  Given that the opinion of the fire marshal may change, however, 
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The appellants also raise two minor areas of concern.  The first is that the deck proposed 
by the applicant and approved by the City is located within the buffer area.  While this 
would be a concern, the balcony, based on staff’s review, does not encroach into the 
proposed buffer, but rather sits within the proposed 10' fire suppression zone that is 
located immediately inland of the buffer.  The second minor concern is that the project is 
inconsistent with both the draft Sub Area Plan (SAP) and the Multiple Habitat 
Conservation Plan (MHCP).  Both of these documents are not currently included in the 
certified LCP and as such are not standards of review for this project.   
              
 
II.  Local Government Action: 
 
The proposed project was originally submitted for City staff review in December 2006.  
The project was presented to Oceanside's Planning Commission in June 2007.  The 
project was denied on a vote of 5-to-2.  Following the Planning Commission hearing and 
prior to the end of the appeal period, a call for review was filed by Councilmember 
Feller, which was subsequently withdrawn.  At the direction of the Planning Commission 
at the June 25th hearing, the applicant decided to provide further environmental review 
and attempt to address some of the issues raised.  The project was brought back to the 
Planning Commission in May 2008.  The project included a variance reducing the size of 
the garage from a required 3-car to a 2-car garage.  The project included additional 
variances for side- and rear- yard setbacks.  A conditional use permit was also approved 
as the proposed density (~3.62 dua) is greater than the allowable maximum (3.5 dua). 
The Planning Commission approved the project with several special conditions.  The 
required special conditions include requirements for year-round erosion control measures, 
and a storm water management plan.  Further conditions address the re-vegetation of the 
property.  The City has required the applicant to re-vegetate with only native species 
outside the biological buffer.  Thus, the permit allows the applicant to re-vegetate the 
buffer and fire suppression zones, if the applicant desires, but does not require it.  The 
only required revegetation is outside these areas.  Should the applicant choose to 
revegetate the buffer, the City required that the landscape plan be approved by the Fire 
Department and be of native species.  A further special condition restricts brush 
management within the buffer to hand pruning, any machinery used for removal of 
vegetation is prohibited.  Lastly, the special conditions included the necessary fire safety 
improvements for a home with a reduced fire suppression zone.   
              
 
III. Appeal Procedures: 
 
After certification of a municipality’s Local Coastal Program (LCP), the Coastal Act 
provides for limited appeals to the Coastal Commission of certain local government 
actions on coastal development permit applications.  The approval of projects within 
                                                                                                                                                 
and that the fire suppression zone is approximately one-third of the current requirement and one-tenth of 
the standard fire suppression zone in many other local communities, there is a real concern that once the 
house is built, significantly more fuel modification may be required.   
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cities and counties may be appealed if the projects are located within appealable areas.  
The grounds for such an appeal are limited to the assertion that “development does not 
conform to the standards set forth in the certified local coastal program or the [Coastal 
Act] public access policies.”  Cal. Pub. Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project then, or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts the de novo portion of the hearing on the permit application, the applicable test 
for the Commission to consider is whether the proposed development is in conformity 
with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
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IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:         I move that the Commission determine that Appeal No. 

A-6-OCN-08-049 raises NO substantial issue with 
respect to the grounds on which the appeal has been 
filed under § 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-OCN-8-049 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan. 
 
V.  Findings and Declarations. 
 
The Commission finds and declares as follows: 
 

1.  Project Description/Permit History.  The project, as proposed, includes a lot split 
and the development of a 3,384 sq. ft. second home on a lagoon fronting lot.  The parcels 
will be split into 10,806 sq. ft. (Lot 1) and 13,224 sq. ft. (Lot 2).  The existing single 
family residence is on proposed Lot 1 and will remain.  Given the slope of the property, 
the development will include grading of the site and stepping down the development.  
The project includes two variances; one for reduced side- and rear-yard setbacks and 
another for a reduction in the size of the garage required (two instead of a three car 
garage).  The project also includes a Conditional Use Permit because the development 
will result in a base density greater than 1-3.5 dwelling units per acre, as required by the 
Residential Estate designation for the site. 
 
The project includes a 100' biological buffer from Buena Vista Lagoon, and any 
associated sensitive habitat.  The project also includes a 10' fire suppression zone; 
however a proposed balcony encroaches into this zone.  As approved by the City, the 
biological buffer shall remain in its current state, consisting of highly degraded non-
native vegetation, without a requirement that the buffer be restricted to open space. 
 
The project site is located along the east side and southerly terminus of Stewart Street in 
the City of Oceanside.  A portion of the .55 acre property is developed with a single-



A-6-OCN-08-049 
Page 7 

 
 

 
family residence.  The site is just north of Buena Vista Lagoon and is bordered by natural 
slopes to the east and south.  The existing ground surface elevation varies from 11 feet 
Mean Sea Level (MSL) to approximately 63 feet MSL.  Because the site is adjacent to 
Buena Vista Lagoon and contains steep slopes, the project also has to comply with the 
Hillside Development Ordinances included in the City's Implementation Plan.  The 
property is surrounded by single-family residences to the north, east, and west and the 
Buena Vista Lagoon to the south.  This is the first property the Commission has reviewed 
that includes a subdivision and construction closer to the edge of Buena Vista Lagoon 
within the surrounding neighborhood and community.   
 

2.  Development on a Bluff.  The appellants contend that the project is located in an 
area considered to be "undevelopable" by the City's certified LCP.  The appellants further 
contend that by allowing the subdivision of the lot, a precedent is being set for the lots in 
the surrounding area.  The concern is that other properties will follow suit and construct 
new developments encroaching further down the bluffs and towards the lagoon, leading 
to cumulative and damaging impacts to the lagoon and its sensitive resources.  

 
The City's certified LCP does contain policies for development on steep hillsides and 
specific policies for development located between I-5 and Alvarado Street, and areas 
located adjacent to open space which state: 
 

III.  Water and Marine Resources 
 

B.2.  Geologic Hazards 
 

6.  The City recently adopted a Hillside Development Manual and Ordinance 
which controls development on slopes over 20%.  Slopes ranging from 
between 20% and 40% slope may be developed only if geologic stability is 
verified by a qualified soils engineer or geologist, and the integrity of the 
slope is preserved to the maximum extent feasible.  Development is prohibited 
on slopes over 40% with a 25 foot elevation differential. 

 
V.  Environmentally Sensitive Habitat - Major Finding #5b 
 
The slopes above the lagoon between I-5 and Alvarado Street are generally 
undevelopable under the terms of the City's Hillside Ordinance. 
 
V.  Environmentally Sensitive Habitat - Policy #5 
 
In the area between Interstate 5 and Alvarado Street, the City shall prohibit 
encroachment of development beyond the bluff line of the lagoon. 
 
VI.  Visual Resources and Special Communities  
 
1.  In areas of significant natural aesthetic value, new developments shall be 
subordinate to the natural environment. 
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8.  The city shall ensure that all new development is compatible in height, scale, 
color, and form with the surrounding neighborhood. 
 

The City also has policies addressing design standards incorporated into its Land Use 
Plan that state: 
 

Design Guideline - Scale 
 
2.  Building forms shall be designed to respect and improve the integrity of open 
space and other public spaces adjacent to open space 
 

The City also has a Buena Vista Lagoon Working Paper incorporated into its Land Use 
Plan that states: 
 

Issues: 
 
The properties which front on the lagoon between I-5 and Hill Street are zoned for 
3,500 square foot minimum lot size.  The lots in the location range in size from 3,827 
to 73,000 square feet.  Thus, theoretically, is would be possible for additional 
subdivisions along the lagoon embankments in areas that are currently open space.  
The City's Hillside Ordinance already prohibits grading on slopes higher than 50 feet 
whose slope gradients are 40% or greater.  In addition, the ordinance puts restrictions 
on development of slopes whose gradient is between 20% and 40%.  Also, the 
Subdivision Map Act prohibits subdivisions on properties which "are likely to cause 
substantial environmental damage or substantially and avoidably injure fish or 
wildlife or their habitat" [Section 66474 (e)].  However, in addition to these existing 
laws the Local Coastal Program should take additional specific steps to ensure that 
these slopes and flood prone areas beneath them are retained as open space.  A 
"stringline" should be drawn which separates commercial and residential uses from 
permanent open space on the slopes above the lagoon. 
 

The City's Implementation Plan also has policies for development on steep slopes and 
adjacent to open space that state: 

 
Article 20 - Hillside Development Overlay District -  
 
2001 Specific Purposes  
  

a.  Maintain an environmental equilibrium consistent with existing vegetation, 
soils, geology, slopes, and drainage patterns, and to preserve the natural 
topography, including swales, canyons, knolls, ridgelines, and rock outcrops, 
wherever feasible. 

 
b.  Avoid development that would result in unacceptable fire, flood, slide, or other 

safety hazards. 
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2002 Definitions 
 

c.  "Undevelopable land" includes land with a slope in excess of 40 percent with a 
minimum elevation differential of 25 feet and riparian corridors or associated 
vegetated areas of rivers, intermittent streams, perennial streams, or lakes. 

 
2008 Required Plans and Materials 
 

b.  A slope map with minimum five-foot contour lines at a scale of 1 inch - 200 
feet clearly depicting areas between 20 percent and 40 percent slope and areas 
with slopes over 40%.  Tabulations of gross site area and area within each 
slope range shall be shown on the map. 

 
The City of Oceanside's Hillside Development Overlay, as included in its Implementation 
Plan, protects development on steep slopes.  The ordinance restricts development on 
slopes greater than 40% and requires a geotechnical survey be completed for any 
proposed development on hillsides with a slope between 20-40%.  The City reviewed this 
project and concluded that the development would be located on a hillside in excess of 
20%.  The geotechnical report indicated that only a small portion of the site contains 
slopes greater than 40% and the majority of the site is less than 40%.  The slope analysis 
relied on by the City shows only a couple of small areas of slopes in excess of 40%.  
However, the contours (lines that indicated a change in elevation at one foot increments) 
over the majority of the site appear the same – thus, it is not clear that the development 
approved by the City avoids slopes greater than 40% grade.   If the project site includes 
40% slopes in the area of proposed development, the project would be inconsistent with 
the City's Hillside Development Overlay ordinance.  As such, it is unclear if development 
would even be permissible on the hillside. 
 
Even assuming the development will not take place on slopes greater than 40%, the 
development raises concerns regarding its conformity with the City’s LCP.  The 
development is located at the southern terminus of Stewart Street.  The site is located 
between Alvarado St. and Interstate 5 and thus two other LCP policies for this area are 
also applicable. The City's LCP has provisions prohibiting encroachment of development 
towards Buena Vista Lagoon.  The project as approved by the City would split one lot 
into two separate lots, Lot 2 (lot to be developed) being located closer to the lagoon than 
Lot 1 (lot to remain).  Therefore, the development will result in a single family residence 
being constructed closer to the lagoon. 
 
The City's LCP also has a policy protecting the bluff line of the lagoon at this location.  
As stated previously, the development is located on a sleep hillside.  The City, in its 
review, failed to define where the "bluff line" is located at this location, as required by 
Policy #5 listed above.  Policy #5 prohibits encroachment of development beyond the 
bluff line, so if the bluff line is located above the proposed development, the project 
would conflict with this provision of the LCP.  In addition, it is inconsistent with the 
portion of the Land Use Plan suggesting that a stringline should be used to protect open 
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space on the slopes above the lagoon.  The proposed development would be constructed 
beyond any existing “stringline” in this area. 
 
Lastly, the project includes the subdivision of a single lot, resulting in the new lot being 
located closer to the lagoon and sensitive habitat.  The City has policies protecting areas 
of open space and natural aesthetic value.  The appellants contend that if the project, 
including the lot split, is approved, a precedent will be set that could result in the 
surrounding properties being subdivided and development encroaching closer to the 
lagoon edge.  The healthy functioning of sensitive ecosystems is directly related to its 
proximity to development.  A series of potential impacts could result from allowing 
development to be located closer to the lagoon and further down the bluff.  The City 
failed to address these concerns, or the potential precedent being set by this permit.   
 
In conclusion, the project as approved by the City raises concerns with the City's policies 
regarding hillside development, encroachment beyond the bluff line of the lagoon and 
development located in an area generally considered "undevelopable" by the City's LCP. 
Because the City failed to address these concerns when reviewing the project, the impacts 
this project may have to the existing bluff and Buena Vista Lagoon have not been 
adequately addressed.  The project therefore raises a substantial issue based on the 
concerns raised by the appellants. 
  

3.  Inadequate Biological Buffer.  The appellants contend that the proposed buffer 
separating the development from the sensitive lagoon resources is inadequate for several 
reasons.  The first source of concern is the lack of consultation with CDFG; without 
CDFG's approval of the biological buffer, the project is inconsistent with the certified 
LCP which specifically requires CDFG’s sign off on the adequacy of the buffer.  Second, 
the appellants contend that the wetland boundary was inaccurately determined given that 
the wetlands were delineated after vegetation was removed from the subject site.  It is the 
appellants’ contention that if the vegetation had not been removed, a more accurate 
review of the sensitive vegetation would have been possible.  The appellants further 
contend that an adequate buffer cannot be determined without an accurate wetland habitat 
boundary determination.  Lastly, the appellants contend that the revegetation and 
maintenance of the biological buffer has not been well established and as such, the buffer 
will not provide the most protective buffer between the development and the lagoon.  The 
City has policies for the protection of environmentally sensitive habitats which state: 
 

V.  Environmentally Sensitive Habitat - Policy #2 
 
Prior to approving any developments on dry lands adjacent to Buena Vista Lagoon, the 
City shall consult the State Department of Fish and Game to ensure that adequate 
measures are provided to protect and enhance the lagoon's sensitive resources.  Such 
measures shall include, where appropriate: 
 
a.  Provision of adequate buffers between development and the lagoon 
b.  Erection of barriers - such as fences - to prohibit access to sensitive portions of the 
 lagoon. 
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c.  Incorporation of native riparian plant species into project designs to enhance habitat 
 value 
d.  Construction of informational signs/kiosks educating the public on the value of the 
 lagoon, and listing regulations for public use. 
e.  Habitat restoration measure (such as removal of built up sediment) providing that 
 such measures are approved by the State Department of Fish and Game. 

 
I.  Coastal Access Policy #5 

 
The City, in conjunction with the State Department of Fish and Game, shall continue 
its efforts to provide and maintain an adequate buffer zone between Buena Vista 
Lagoon and development along its shore.  Such a buffer is necessary for the provision 
of public access and protection of the lagoon from adverse environmental impacts. 
 
The buffer zone shall be generally 100 feet in width as measured from the landward 
edge of the lagoon or existing riparian vegetation, whichever is more extensive.  
Within the buffer zone only passive recreational uses (such as walking, nature study, 
photography, small resource interpretive facilities and viewing areas) shall be allowed 
with no structures other than permitted by this policy and only very minor alteration 
of natural land forms or conditions for uses permitted by this policy. 

 
A buffer zone shall be established around all sensitive habitats.  The buffer zone shall 
be generally 100’ for small projects on existing lots.  If the project requires 
substantial improvements or increased human impacts, a much wider buffer area shall 
be required.  Likewise, a reduced buffer area will be considered if, in consultation 
with the State Department of Fish and Game, it can be demonstrated that 100’ is 
unnecessary to protect the resources of the habitat areas. 

 
The project as approved by the City is for the subdivision of one lot into two and the 
construction of a single family residence located on a lagoon facing lot.  The project does 
identify a 110' habitat buffer (100' buffer, 10' fire suppression zone).  However, as noted 
above, the LCP requires that the buffer be established in consultation with California 
Department of Fish and Game.  Commission staff have received a letter from Fish and 
Game to the City responding to the draft EIR (ref. Exhibit #9).  The comment letter does 
not support the development; in fact, the letter details CDFG’s concerns associated with 
this project and the proposed buffer.  The City did not seek any further comments from 
CDFG and brought the project forward for approval without the concurrence of CDFG.  
Again, as previously stated, the City's LCP requires developments adjacent to Buena 
Vista Lagoon to consult CDFG to determine adequate size and location of the biological 
buffer.  Because CDFG had not concurred that the project includes adequate measures to 
protect and enhance the lagoon’s sensitive resources, the City should not have found the 
project consistent with its LCP.  Subsequent to the appeal being filed, however, the 
applicant did further consult with CDFG (ref. Exhibit #9) which has now, based on 
further biological analysis, concurred with the proposed 100 ft. buffer. 
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Further, a biological report was included in the applicant's proposal.  This biological 
report concluded that no wetlands existed on the subject site.   The report stated: 
 

Wetlands and jurisdictional "waters" are not present on the project site.  However, the 
Buena Vista Lagoon which adjoins the site, is clearly a jurisdictional wetland 
area….the lagoon's hydric soils, which delineate its boundary, begin approximately 
ten feet beyond the southeastern property corner.  A small amount of willow scrub 
vegetation is found paralleling the eastern side of the property.  However, this is 
entirely offsite. 
 

While the biological report included the methodology for identifying the vegetation, the 
report did not include the methodology for determining the line of hydric soils; one of the 
three components that represent potential wetlands.  The appellants' further claim that it 
is unclear if the property surveyed had been impacted by vegetation clearing.  The 
appellants contend that the property may include sensitive/wetland vegetation and that 
clearing for brush management has removed the opportunity to properly assess the 
wetland boundary.  Without the proper boundary determination of wetland habitats, it is 
impossible to determine an adequate biological buffer.  The City of Oceanside's LCP 
requires the development of adequate buffers, and the City did not address these potential 
concerns.  The project therefore cannot be found consistent with the City's certified LCP. 
 
A further concern is the functionality of the biological buffer.  The City has included in 
their approval of the project the requirement for a 100' biological buffer.  However, the 
permit has not been conditioned to require re-vegetation of the buffer area.  The 
biological report states that currently the buffer is comprised of non-native disturbed 
habitat.  The non-native habitat in the buffer could expand over time into the lagoon area, 
causing negative impacts to the lagoon vegetation.  In order for the approved biological 
buffer to provide the greatest protection to the adjacent habitat, the buffer would need to 
be re-vegetated with native non-invasive and drought-tolerant species.  The City did 
require in its approval that if the applicant chose to revegetate the buffer, the landscape 
plan would have to include only native, drought-tolerant species.  It stands to reason that 
this revegetation would not benefit the applicant as it could be costly and could result in 
additional fire risk (discussed below).  Because the City failed to require revegetation of 
the buffer, the buffer cannot be considered adequate to protect the sensitive habitat and 
therefore cannot be found consistent with the City's LCP. 
 
The project illustrates both a 100' buffer and a 10' fire suppression zone in between the 
lagoon waters and the proposed development. The project underwent CEQA review and 
during this time the applicant received comments from the Resource Agencies regarding 
concerns with the necessary fuel modification area.  A concern was that the proposed 
development was not only located within the existing residence's brush management area 
but that because of this there wouldn't be adequate area for necessary brush management 
for the existing or the proposed home after the subdivision and development of the 
second residence.  An additional concern is the location of the proposed second floor 
balcony, which is directly above and completely covers the 10' fire suppression zone.  
The Fire Department has submitted a letter of support for the project indicating that the 



A-6-OCN-08-049 
Page 13 

 
 

 
proposed 10' buffer is adequate for the home and that no clearing would be required 
within the habitat buffer now or in the future.  However, given the design of the home, its 
location on a steep hillside and its proximity to natural vegetation, concerns are raised for 
the adequacy of brush management.  Future fire restrictions may require that the fire 
suppression zone extend into the habitat buffer, resulting in impacts to native vegetation.  
The City has conditioned the permit to require that any brush management occurring in 
the buffer be completed by hand thinning and that no mechanical devices may be utilized.  
Thus, fuel modification in the buffer zone is currently allowed in the CDP issued by the 
City.  Even hand thinning within a biological buffer would be considered an impact and 
would not be the highest level of protection for lagoon habitat. 
 
In conclusion, the project as approved by the City failed to include CDFG's input on the 
size and location of the buffer, did not adequately determine the wetland boundary, failed 
to require the buffer be re-vegetated with native drought-tolerant species, but also 
allowed for thinning of vegetation within the buffer.  All of these oversights lead to a 
buffer that may not adequately protect sensitive resources and a project that is not 
consistent with the certified LCP.  The project therefore raises a substantial issue based 
on the concerns raised by the appellants. 
 
     4.  Impacts to Public Views.  The appellants contend that development at this location 
will result in impacts to public views.  The project is located directly adjacent to Buena 
Vista Lagoon and is visible from Interstate 5 (ref. Exhibit #5).  The appellants further 
contend that the proposed project will also result in impacts to the view shed available 
from public trails located in and around the lagoon area.  Namely, lagoon views will be 
impacted by the project in that it is located east of the Buena Vista Nature Center, where 
a number of trails begin.  The City of Oceanside's LUP has policies addressing impacts to 
public views which state: 
 

VI.  Visual Resources and Special Communities  
 
1.  In areas of significant natural aesthetic value, new developments shall be 
subordinate to the natural environment. 

 
3.  All new development shall be designed in a manner which minimizes disruption of 
natural land forms and significant vegetation. 
 
6.  Open space buffers and greenbelts shall be provided along major scenic corridors. 
 
8.  The City shall ensure that all new development is compatible in height, scale, color 
and form with the surrounding neighborhood. 
 
9.  In areas where a change to more intensive use is proposed, adequate buffers or 
transition zones (such as increased setbacks, landscaped barriers, or decorative walls) 
shall be provided. 
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VII.  New Development and Public Works 
 
1.  The City shall deny any project which diminishes public access to the shoreline, 
degrades coastal aesthetics, or precludes adequate urban services for coastal-dependent, 
recreation, or visitor serving uses. 
 

The proposed structure includes 2-stories and 3,384 sq. ft. of living space along with a 
624 sq. ft. garage on a lagoon-fronting site (ref. Exhibit #s 1-4).  The surrounding 
neighborhood is generally comprised of other single family residences of similar or 
smaller size.  While the project may not be grossly out of scale with the surrounding 
neighborhood, the location of the proposed development raises concerns for impacts to 
public views.  Because the existing lot is being split into near and far shore lagoon sites, 
the proposed lot closest to the lagoon (currently vacant land) will be located lower and 
closer to the lagoon edge than other adjacent or neighboring development (ref. Exhibit 
#1).  The location of the proposed development may result in view impacts while looking 
westward from other portions of the lagoon east of the proposed site (development 
encroaching down closer to the lagoon edge), and from Interstate 5 or other public 
vantage points in and around the lagoon and from the public trails.  The project has been 
designed to follow the natural slope of the site and has been conditioned to use colors that 
can blend in with the surrounding environment.  However, as previously discussed, this is 
the first of this type of proposal that has been reviewed by the Commission.  There is, 
therefore, a potential for a precedent to be set.  The City approved a project that 
encroaches closer to the lagoon than the established line of development.  Therefore, if 
the other lots are developed in the same manner, a new line of development may be 
established.  The subdivision and subsequent construction of several lots at this location 
would have a potential for significant impacts to public views, inconsistent with the 
City's LCP.  The City failed to address this potential cumulative impact and therefore, the 
project raises substantial issue regarding the concerns contended by the appellants. 
 
In conclusion, the project raises concerns regarding hillside development, brush 
management requirements, wetland delineation and adequate buffering, and impacts to 
public views.  It is unclear at this time if the project is located on a hillside steep enough 
to be considered "undevelopable" by the City of Oceanside's LCP.  Further, while a 
biological report was submitted in association with this project, it is unclear at this time 
whether the wetland delineation and thus the habitat buffer is adequate.  Also, while the 
Fire Department supports the project, given its proximity to native habitat and the second 
story balcony located within the fire suppression zone, it is unclear how the brush 
management would be adequate to protect the home or how future brush management 
requirements may lead to vegetation removal within the buffer, especially if the buffer is 
revegetated with native habitat.  In addition, the location of the development may result 
in adverse impacts to public views while traveling on Interstate 5 or recreating in or 
around the lagoon.  Further, in order for the City to be able to approve the new home on 
the new lot, setback and garage size variances were required and a CUP was required to 
exceed density, and given the site constraints, the project would not be possible without 
these reductions.  The project, as approved by the City, is inconsistent with the above 
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stated LCP policies developed to address these concerns, and therefore raises a 
substantial issue. 
_______________________________________________________________________ 
 
STAFF RECOMMENDATION ON THE COASTAL PERMIT 
 
The staff recommends the Commission adopt the following resolution: 
 
I. PRELIMINARY STAFF RECOMMENDATION: 
 
 MOTION:         I move that the Commission approve Coastal 

Development Permit No. A-6-OCN-08-49 for the 
development proposed by the applicant. 

 
STAFF RECOMMENDATION OF DENIAL: 
 
Staff recommends a NO vote.  Failure of this motion will result in denial of the permit 
and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of a majority of the Commissioners present. 
 
RESOLUTION TO DENY THE PERMIT: 
 
The Commission hereby denies a coastal development permit for the proposed 
development on the ground that the development will not conform with the policies of the 
certified LCP.  Approval of the permit would not comply with the California 
Environmental Quality Act because there are feasible mitigation measures or alternatives 
that would substantially lessen the significant adverse impacts of the development on the 
environment. 
________________________________________________________________________ 
 
II. Findings and Declarations: 
 
The Commission finds and declares as follows: 
 

1.  Project Description/Permit History.  The project, as proposed, includes a lot split 
and the development of a 3,384 sq. ft. second home on a lagoon fronting lot.  The parcels 
will be split into 10,806 sq. ft. (Lot 1) and 13,224 sq. ft. (Lot 2).  The existing single 
family residence is on Lot 1 and will remain.  Given the slope of the property, the 
development will include grading of the site and stepping down the development.  The 
applicant also proposes to revegetate the 100 ft. buffer with native plants and place a 
conservation easement over the buffer to assure it is protected in perpetuity.  The project 
includes two variances; one for reduced side- and rear-yard setbacks and another for a 
reduction in the size of the garage required (two instead of a three car garage).  The 
project also includes a Conditional Use Permit to allow the development to exceed the 
Residential Estate base density of  1-3.5 dwelling units per acre (dua). 
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The project includes a 100' biological buffer from Buena Vista Lagoon, and any 
associated sensitive habitat.  The project also includes a 10' fire suppression zone; 
however a proposed balcony encroaches into this zone.  As approved by the City, the 
biological buffer shall remain in its current state, consisting of highly degraded non-
native vegetation, without a requirement that the buffer be restricted to open space. 
 
The project site is located along the east side and southerly terminus of Stewart Street in 
the City of Oceanside.  A portion of the .55 acre property is developed with a single-
family residence.  The site is just north of Buena Vista Lagoon and is bordered by natural 
slopes to the east and south.  The existing ground surface elevation varies from 11 feet 
Mean Sea Level (MSL) to approximately 63 feet MSL.  Because the site is adjacent to 
Buena Vista Lagoon and contains steep slopes, the project also has to comply with the 
Hillside Development Ordinances included in the City's Implementation Plan.  The 
property is surrounded by single-family residences to the north, east, and west and the 
Buena Vista Lagoon to the south.  This is the first property the Commission has reviewed 
that includes a subdivision and construction closer to the edge of Buena Vista Lagoon 
within the surrounding neighborhood and community.   
 

2.  Density of Development/Development on a Bluff.  The project, as proposed, 
includes the subdivision of a lot that fronts Buena Vista Lagoon, and contains steep 
slopes and currently contains a single family home.  The subdivision will split the lot into 
two lots; a near-shore (Lot 2), and a far-shore (Lot 1).  Lot 1 = 10,806 sq. ft and Lot 2 = 
13,224 sq. ft.  The existing home will remain and is located on proposed Lot 1.  Lot 2 is 
proposed to be developed with a 2-story, 3,384 sq. ft home, with an attached 624 sq. ft. 
two-car garage.  Therefore, the proposed home would be located closer to the lagoon 
edge, and within the sloping portion of the lot.  In addition, the proposed development 
exceeds the density requirements for the subject site. 
 
The City's certified LCP contains policies for development on steep hillsides and specific 
policies for development located between I-5 and Alvarado Street (including the project 
site), and areas located adjacent to open space which state: 
 

III.  Water and Marine Resources 
 

B.2.  Geologic Hazards 
 

6.  The City recently adopted a Hillside Development Manual and Ordinance 
which controls development on slopes over 20%.  Slopes ranging from 
between 20% and 40% slope may be developed only if geologic stability is 
verified by a qualified soils engineer or geologist, and the integrity of the 
slope is preserved to the maximum extent feasible.  Development is prohibited 
on slopes over 40% with a 25 foot elevation differential. 
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V.  Environmentally Sensitive Habitat - Major Finding #5b 
 
The slopes above the lagoon between I-5 and Alvarado Street are generally 
undevelopable under the terms of the City's Hillside Ordinance. 
 
V.  Environmentally Sensitive Habitat - Policy #5 
 
In the area between Interstate 5 and Alvarado Street, the City shall prohibit 
encroachment of development beyond the bluff line of the lagoon. 
 
VI.  Visual Resources and Special Communities  
 
1.  In areas of significant natural aesthetic value, new developments shall be 
subordinate to the natural environment. 
 
8.  The city shall ensure that all new development is compatible in height, scale, 
color, and form with the surrounding neighborhood. 
 

The City also has policies addressing design standards incorporated into its Land Use 
Plan that state: 
 

Design Guideline - Scale 
 
2.  Building forms shall be designed to respect and improve the integrity of open 
space and other public spaces adjacent to open space 
 

The City also has a Buena Vista Lagoon Working Paper incorporated into its Land Use 
Plan that states: 
 

Issues: 
 
The properties which front on the lagoon between I-5 and Hill Street are zoned for 
3,500 square foot minimum lot size.  The lots in the location range in size from 3,827 
to 73,000 square feet.  Thus, theoretically, is would be possible for additional 
subdivisions along the lagoon embankments in areas that are currently open space.  
The City's Hillside Ordinance already prohibits grading on slopes higher than 50 feet 
whose slope gradients are 40% or greater.  In addition, the ordinance puts restrictions 
on development of slopes whose gradient is between 20% and 40%.  Also, the 
Subdivision Map Act prohibits subdivisions on properties which "are likely to cause 
substantial environmental damage or substantially and avoidably injure fish or 
wildlife or their habitat" [Section 66474 (e)].  However, in addition to these existing 
laws the Local Coastal Program should take additional specific steps to ensure that 
these slopes and flood prone areas beneath them are retained as open space.  A 
"stringline" should be drawn which separates commercial and residential uses from 
permanent open space on the slopes above the lagoon. 
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The City's Implementation Plan also has policies for development on steep slopes and 
adjacent to open space that state: 

 
Article 10 - Residential Districts -  
 
1050 RE, RS, RH, RT Districts:  Property Development Regulations 
 

(B)  The Planning Commission, for projects with three or more units, or the City 
Planner, for projects with two or fewer units, may approve a use permit 
authorizing an increase in density up to the maximum potential density for a 
project exceeding standards established by City Policy if the Commission or City 
Planner, as the case may be, finds the project conforms to the provisions of 
Section 2.3 of the Land Use Element of the General Plan.  In determining how 
much additional density to grant, the Commission or City Planner, as the case 
may be, shall account for any density bonus to be provided under Section 3032, 
Affordable Housing Density Bonus.  No use permit shall be granted that would 
directly or indirectly allow the maximum potential density to be exceeded. 
[emphasis added] 

 
Article 20 - Hillside Development Overlay District -  
 
2001 Specific Purposes  
  

a.   Maintain an environmental equilibrium consistent with existing vegetation, 
soils, geology, slopes, and drainage patterns, and to preserve the natural 
topography, including swales, canyons, knolls, ridgelines, and rock outcrops, 
wherever feasible. 

 
b.   Avoid development that would result in unacceptable fire, flood, slide, or 

other safety hazards. 
 

2002 Definitions 
 

c.   "Undevelopable land" includes land with a slope in excess of 40 percent with 
a minimum elevation differential of 25 feet and riparian corridors or 
associated vegetated areas of rivers, intermittent streams, perennial streams, or 
lakes. 

 
2008 Required Plans and Materials 
 

b.   A slope map with minimum five-foot contour lines at a scale of 1 inch - 200 
feet clearly depicting areas between 20 percent and 40 percent slope and areas 
with slopes over 40%.  Tabulations of gross site area and area within each 
slope range shall be shown on the map. 
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2009 Hillside Development Plan:  Minimum Lot Size; Maximum Number of 
Dwelling Units 

 
The Planning Commission or the City Planner, as the case may be, may approve 
an HD plan including lots and side yards smaller than those required by the base 
district, but shall not approve a total number of dwelling units on a parcel or 
in a subdivision greater than permitted by the General Plan.  Restrictions on 
the number of dwelling units permitted shall be recorded with a final map or prior 
to issuance of a zoning permit. [emphasis added] 
 

City Zoning Ordinance - Article 10 - Residential Districts 
 

RE Residential Estate District.  To provide opportunities for very-low-density 
single-family residential land use (except as otherwise notes in Section 1030), 
compatible with the topographic and public-service capacities.  Two types of 
Residential Estate districts are established:  the Estate A (RE-A) District where 
the potential density is 0.5 dwelling units per gross acre and the maximum 
potential density is 0.9 dwelling units per gross acre; and the Estate B District 
(RE-B) where the base density is 1.9 dwelling units per gross acre and the 
maximum potential density is 3.5 dwelling units per gross acre. 

 
As noted, the proposed project includes dividing an existing 24,000 sq. ft. lot into two 
lots.  As detailed above, Policy 2009 controls allowable lot sizes and densities.  Further, 
Policy 1050 (B) controls allowable densities in residential designations.  Both of these 
policies strictly prohibits development that would result in density greater than what is 
permitted by the General Plan.  The proposed development is located in Residential 
Estate - B (RE-B) zoning and land use designation.  This designation permits between 1-
3.5 dwelling units per acre (dua).  The proposed project density is calculated at 3.62 dua.   
The intent of this designation is to limit development to the least dense among the 
residential zoning.  Such a designation classically is used in areas of high real estate 
value, or where there are many physical constraints effectively limiting development 
potential.  Both of these policies prohibit the subdivision of and the development of an 
additional residence in this instance because the overall lot size (24,000 sq. ft.) is not 
large enough to meet the density requirements of the LCP and be split into two lots.  
Thus, based on the size of the existing lot and density provisions of the LCP, the 
subdivision is inconsistent with the LCP.  To address this, the City approved a 
Conditional Use Permit (CUP) to allow for the development to exceed the required 
density.  However, it is unclear at this time what provisions of the certified LCP would 
allow for an increase in density at this location, via conditional use permit, or any other 
method.  Additionally, as previously stated, because the project is located on steep slopes, 
the obligatory Hillside Development Ordinances prohibit the increased density because it 
is inconsistent with the General Plan.  Lastly, given the discussion below, even if the City 
were to allow the increased density and thus the creation of the additional lot, the project 
is not permissible under the LCP for a number of other reasons. 
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As previously stated, the proposed project includes the subdivision of a lot containing a 
single family residence in order to facilitate the construction of an additional single 
family residence on a lagoon fronting lot that contains steep slopes.  The portion of the 
lot located adjacent to Buena Vista Lagoon will be the location of the proposed 
development.  The project includes a 100' biological buffer from the inland extent of 
Buena Vista Lagoon and its vegetation.   
 
The City included in its LCP a working paper discussing the protection of the bluffs 
located from Interstate 5 to Hill Street.  The proposed development is located in this area.  
The paper includes language discussing how future subdivisions at this location are 
possible given that the minimum lot size is 3,500 sq. ft. and some of the lots are greater 
than 17,000 sq. ft.  The concern is that development could encroach closer to the lagoon, 
resulting in impacts to wildlife, water quality, scenic views, etc.  The working paper 
discusses a number of ways in which development could be restricted and laws that 
would prohibit development in these areas.  The working paper concludes that in addition 
to the existing laws, the Local Coastal Program should take additional specific steps to 
ensure that these slopes and flood prone areas beneath them are retained as open space 
and suggested a "stringline" should be drawn to separate commercial and residential uses 
from permanent open space on the slopes above the lagoon.  The "stringline" policy was 
not included in the LCP, but the intent of the paper is addressed in the City’s Hillside 
Development Ordinance. 
 
The City of Oceanside's Hillside Development Overlay, as included in its Implementation 
Plan, protects steep slopes from inappropriate development.  The ordinance restricts 
development on slopes greater than 40% and requires a geotechnical survey be completed 
for any proposed development on hillsides with a slope between 20-40%.  The ordinance 
also further regulates those developments proposed on lots containing slopes between 20-
40%.  The project site contains slopes between 20-40% and over 40%.  The parameters 
for restricting development on lots containing 40% slopes require that the slope gradient 
be maintained consistently over the location of the proposed development.   
 
The applicant's agent submitted a slope analysis for the project site indicating that the 
areas of the site exceeding 40% slope are patchy and not connected.  The report 
concludes that a very small ratio of the lot was actually comprised of 40% slopes, and 
that the majority of the site was less than 40% and therefore developable.   
 
In reviewing the submitted slope analysis (ref. Exhibit #6), it appears as though only a 
small portion of the lot contains slopes with 40% or more gradient.  However, it is 
unclear at this time how this figure was created.  The figure shows the topographic lines 
equally spaced throughout the site.  The applicant's agent has indicated that the figure 
was created on the computer and the minimal changes in topographic line separation is 
there but may not be visible to the human eye.  The applicant's agent further conceded 
that the change in elevation is not drastic, but gradual, thus no major changes in elevation 
should be shown.  The computer program separated the lot into three categories; over 
40%, between 20-40%, and less than 20%.  Therefore, it is possible, and likely given that 
the lot elevation changes gradually, that while only a small portion of the lot has slopes 
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that are over 40%, a significant portion of the 20%-40% areas are very close to over 40%, 
for example 38%.  As described by the applicant’s agent, the slope analysis is done by 
computer and as such, slopes of 39.9% gradient would still be represented as the 20-40% 
region.  Again, based on review of the slope analysis, it appears a good portion of the site 
contains slopes very close to 40% gradient – so close, in fact, that it is hard to make the 
call either way.  Therefore, it stands to reason that while the numbers on the figure show 
that the proposed development would be consistent with this portion of the Hillside 
Development Ordinance, additional analysis should be done to determine the effect of 
maximizing development on a lot that is so close to the borderline for when development 
should be prohibited.  This is especially true where, as previously discussed, the proposed 
project does not meet the intent of the City's LCP and should therefore be denied. 
 
The third direct impact that will result from the proposed project is the precedent that will 
be set.  As previously discussed, the proposed project is the first of its kind being 
reviewed by the Commission.  There are a number of lots located on the bluffs/hillsides 
adjacent to Buena Vista Lagoon.  If the project is approved, the surrounding lots could 
potentially follow suit and develop new homes close to the lagoon's edge.  The 
applicant's agent submitted for Commission review a survey of the surrounding area that 
concludes that only one of the lots in question has the slopes and square footage 
necessary to construct a second residence.  However, the study did not include (similar to 
the slope analysis for this location) how lot size, elevation gradient and lagoon edge, 
were calculated.   In order to assure that the proposed project will not set an adverse 
precedent, it would need to prove through presentation of verifiable facts that the other 
lots in the area would be prohibited from additional development.  This would require a 
wetland boundary determination and slope analysis for each lot.  Furthermore, conditions 
can change overtime, and therefore, it is not possible to dismiss the potential for an 
adverse precedent to be set by the approval of this project; it should therefore be denied. 
 
In conclusion, the City's LCP and Hillside Development Ordinance were designed to 
prevent development on the bluffs located between Interstate 5 and Alvarado St.  The 
LUP, in its policies and in the working paper included in the LCP provide specific 
language intended to prevent additional development on these lagoon fronting lots.  The 
project site does contain steep slopes, a portion of which are greater than 40% and the 
majority of which is likely at or near 40%.  The project also exceeds the maximum 
density allowed by the certified LCP.  The Hillside Development Ordinance adds 
additional language prohibiting development on slopes that results in greater density than 
what the site's designation allows and the residential designation for the property also 
prohibits densities beyond the maximum allowable for anything other than a development 
including an affordable housing component.  Lastly, the project will set a precedent for 
the surrounding community, which could cause additional impacts to the Lagoon and 
surrounding habitat if other lots subdivide and develop in the manner proposed here.  
Because the project is inconsistent with the City's LCP and is located adjacent to a 
sensitive resource, the proposed project shall be denied.  
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3.  Inadequate Biological Buffer/Fire Safety.  The proposed project is located 

adjacent to Buena Vista Lagoon and as such requires a biological buffer.  The City of 
Oceanside has policies that determine adequate buffers that state: 

 
V.  Environmentally Sensitive Habitat - Policy #2 
 
Prior to approving any developments on dry lands adjacent to Buena Vista Lagoon, the 
City shall consult the State Department of Fish and Game to ensure that adequate 
measures are provided to protect and enhance the lagoon's sensitive resources.  Such 
measures shall include, where appropriate: 
 
a.  Provision of adequate buffers between development and the lagoon 
b.  Erection of barriers - such as fences - to prohibit access to sensitive portions of the 
 lagoon. 
c.  Incorporation of native riparian plant species into project designs to enhance habitat 
 value 
d.  Construction of informational signs/kiosks educating the public on the value of the 
 lagoon, and listing regulations for public use. 
e.  Habitat restoration measure (such as removal of built up sediment) providing that 
 such measures are approved by the State Department of Fish and Game. 

 
I.  Coastal Access Policy #5 

 
The City, in conjunction with the State Department of Fish and Game, shall continue 
its efforts to provide and maintain an adequate buffer zone between Buena Vista 
Lagoon and development along its shore.  Such a buffer is necessary for the provision 
of public access and protection of the lagoon from adverse environmental impacts. 
 
The buffer zone shall be generally 100 feet in width as measured from the landward 
edge of the lagoon or existing riparian vegetation, whichever is more extensive.  
Within the buffer zone only passive recreational uses (such as walking, nature study, 
photography, small resource interpretive facilities and viewing areas) shall be allowed 
with no structures other then permitted by this policy and only very minor alteration 
of natural land forms or conditions for uses permitted by this policy. 

 
A buffer zone shall be established around all sensitive habitats.  The buffer zone shall 
be generally 100’ for small projects on existing lots.  If the project requires 
substantial improvements or increased human impacts, a much wider buffer area shall 
be required.  Likewise, a reduced buffer area will be considered if, in consultation 
with the State Department of Fish and Game, it can be demonstrated that 100’ is 
unnecessary to protect the resources of the habitat areas. 

 
The proposed project is located adjacent to Buena Vista Lagoon and includes a 100' 
biological and 10' fire suppression buffer.  During Commission review of the project, 
several concerns were raised regarding the adequacy of the biological and fire 
suppression buffers.  The first issue raised was that the vegetation on the subject site has 
been removed on a regular basis.  The biological report indicates that the wetland 
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vegetation does not extend onto the site; however, this cannot be certain if the vegetation 
is removed from the lot and therefore unidentifiable.  If the site were left to revegetate, it 
would be more evident what species were located on the property.  Since this original 
concern was raised, Commission staff has met with the applicant’s agent to discuss the 
uncertainty of the wetland boundary.  The agent indicated that the elevation change on 
the property would prohibit any water or wetland species from developing on the subject 
site.  The applicant's agent further indicated that the hydric soils stemming from the 
lagoon cease 10 feet beyond the southeastern portion of the lot.  The report further 
indicates that a small amount of willow scrub was found paralleling the site, but again 
was located entirely offsite.  It is possible that if wetland indicator species are located 
parallel to the site, and the site had been denuded of vegetation, then even with the 
elevational change, wetland plants could cover at least a portion of the site.  Without this 
knowledge, an adequate buffer cannot be determined. 
 
The second major concern raised by the biological policies in the City's LCP is the 
requirement that all biological buffers designed to accommodate development adjacent to 
Buena Vista Lagoon be reviewed by the Department of Fish and Game.  The City did not 
require such review associated with its approval of the project.  However, DFG has since 
reviewed the project and signed off on the location and size of the buffer (ref. Exhibit 
#9).  DFG further indicated, however, that in order for the buffer to be functional, the 
buffer would have to be revegetated with native drought tolerant species and a 
conservation easement would have to be place over the buffer.  The Commission agrees 
with these concerns. 
 
First, the development, as approved by the City, did not include the revegetation of the 
buffer.  The City required that should the applicant choose to revegetate the buffer, only 
native drought-tolerant plants could be used, but the revegetation wasn't required.  
Second, the project, as approved by the City, did not modify the designation of the 
biological buffer, or restrict the uses within the buffer via a conservation easement, deed 
restriction, or offer to dedicate and in fact allowed hand clearing of vegetation for 
necessary brush management.  Without some protective mechanism, various small scale 
developments such as retaining walls and brush management could occur within the 
buffer, reducing its function.  The applicant has since modified the project to include the 
revegetation requirement and a conservation easement for the buffer.  While these 
additions may address the revegetation and future protection issues, they do not address 
the issue of whether the wetland boundary was determined accurately.  Furthermore, 
given that the subdivision and general development of an additional unit is prohibited 
based on density, the project description, even if modified, would not result in a project 
consistent with the City's LCP. 
 
The third major biological concern is the adequacy of the fire suppression zone, and its 
potential impacts to the biological buffer.  The City’s LCP includes provisions to assure 
adequate fire protection which state, in part: 
 
 
 



A-6-OCN-08-049 
Page 24 

 
 

 
2001 Specific Purposes  
  

[…] 
 
b.   Avoid development that would result in unacceptable fire, flood, slide, or 

other safety hazards. 
 
As previously discussed, the applicant regularly removes vegetation from the site of the 
buffer zone for fuel modification purposes to protect the existing home and surrounding 
development.  It is unclear whether the removal of the vegetation is to create a larger fire 
suppression zone for the existing development.  The proposed development is located 
within the area currently mowed, and as such would decrease the potential brush 
management area.  The proposed development includes a 10' fire suppression zone.  
Typically, a minimum of 30' is required in areas adjacent to open spaces.  The fire 
department, however, has signed off of the 10' buffer, and has further indicated that if the 
buffer were revegetated with native plants, the development would not require any brush 
clearing within the buffer, and the proposed 10' fire suppression zone would be adequate 
to protect the proposed development.  While the letter from the fire department addresses 
the current concerns, it represents the fire marshal’s current opinion of the need for fuel 
modification, and there is very little to ensure that the vegetation would not be removed 
from the site at some point in the future if that opinion changed.   
 
In response to the previous California wildfires, a brush clearing distance of 100' at the 
wildland/urban interface has been proposed and may become a requirement.  Apparently 
this site is not considered to be at the wildland/urban interface, but given its proximity to 
the Buena Vista Lagoon, it appears it would present many of the same concerns that 
development at the wildland/urban interface would.  If it became necessary for safety 
reasons to remove vegetation in the buffer, the buffer’s utility would be decreased.  Thus, 
new development located in close proximity to open space with a minimal fire 
suppression zone would very likely result in future encroachment into sensitive habitat or 
it could endanger the surrounding developments if adequate fire suppression did not take 
place. 
 
Again, the applicant has proposed the inclusion of a conservation easement in the project 
description.  This conservation easement could prohibit the removal of vegetation for 
brush management or any other purpose.  However, it is unwise to prohibit an activity 
that could potentially be required to maintain human safety.  If the project was denied, 
the potential for additional brush management would not be an issue.   
 
The fire marshal has, however, determined that a ten foot fire suppression zone would be 
adequate to protect the proposed development and that even if the biological buffer were 
to revegetate, future fuel modification in that area would not be required.  As discussed 
above, Commission staff has concerns about this conclusion, given the exceedingly small 
size of the fire suppression zone, the trend towards increasing fuel modification zones in 
southern California and the proximity of this site to an open space area.  Given the 
serious public safety concerns raised by an inadequate fuel suppression zone, it would be 
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difficult to prohibit fuel modification in the buffer zone if it were later determined to be 
necessary.  Despite these concerns, Commission staff does not have a sufficient basis to 
question the conclusion of the Fire Marshal, who is an expert on fire protection.  
 

4.  Impacts to Public Views.  The approved project is located in an area of high scenic 
value and may result in impacts to public views.  The City of Oceanside has policies 
addressing the protection of public views that state: 
 

VI.  Visual Resources and Special Communities  
 
1.  In areas of significant natural aesthetic value, new developments shall be 
subordinate to the natural environment. 

 
3.  All new development shall be designed in a manner which minimizes disruption of 
natural land forms and significant vegetation. 
 
6.  Open space buffers and greenbelts shall be provided along major scenic corridors. 
 
8.  The City shall ensure that all new development is compatible in height, scale, 
color and form with the surrounding neighborhood. 
 
9.  In areas where a change to more intensive use is proposed, adequate buffers or 
transition zones (such as increased setbacks, landscaped barriers, or decorative walls) 
shall be provided. 
 
VII.  New Development and Public Works 
 
1.  The City shall deny any project which diminishes public access to the shoreline, 
degrades coastal aesthetics, or precludes adequate urban services for coastal-
dependent, recreation, or visitor serving uses. 
 

The proposed structure includes 2-stories and 3,384 sq. ft. of living space along with a 
624 sq. ft. garage on a lagoon-fronting site (ref. Exhibit Nos. 1-4).  The surrounding 
neighborhood is generally comprised of other single family residences of similar or 
smaller size.  While the project may not be grossly out of scale with the surrounding 
neighborhood, the location of the proposed development raises concerns for impacts to 
public views.  Because the existing lot is being split into near and far shore lagoon sites, 
the proposed lot closest to the lagoon (currently vacant land) will be located lower and 
closer to the lagoon edge than other adjacent or neighboring development (ref. Exhibit 
#1).  The location of the proposed development may result in view impacts while looking 
westward from other portions of the lagoon east of the proposed site and from Interstate 5 
or other public vantage points or public trails in and around the lagoon.  The project has 
been designed to follow the natural slope of the site and has been conditioned to use 
colors that blend in with the surrounding environment.  However, as previously 
discussed, this is the first of this type of proposal that has been reviewed by the 
Commission.  There is, therefore, a potential for a precedent to be set.   
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The City approved this project even though it encroaches closer to the lagoon than the 
established line of development in the area.  Therefore, if the other lots are developed in 
the same manner, a new line of development may be established.  The subdivision and 
subsequent construction of several lots at this location would have a potential for 
significant impacts to public views, inconsistent with the City's LCP.  The applicant has 
submitted a survey indicating that no precedent would be set associated with this 
development, however, as previously stated; it is unclear how this conclusion was 
determined, and whether this information (wetland boundary, thus required buffer or lot 
size) could change over time.  When looking at the potential impacts to views 
specifically, it may be considered a small scale impact.  When looking at the proposed 
development, both in individual impacts and potential cumulative impacts, the project is 
inconsistent with the City's policies and the intent of the LCP regarding development at 
this location and shall be denied. 
 

5.  Conclusion.  The proposed development represents a project that is forced to 
maximize the potential building envelope due to constraints on the site.  The project is 
located next to a lagoon resulting in the requirement for a 100' biological buffer.  The 
project contains steep slopes, resulting in additional development regulations.  The 
project is highly visible from Interstate 5 and public trails thus creating concerns for 
public view impacts.  The development is located adjacent to open space, resulting in 
concerns for required fire suppression zones and brush management.  The subject site is 
currently .55 acres, and would be cut in half with the subdivision, resulting in a 
development that exceeds the LCP required density.  In order for the applicant to design a 
home that would address all of these constraints, variances were required for reduced 
side- and rear-yard setbacks, a variance for a reduction in garage size, and a reduction in 
the standard fire suppression/ brush management zone.  The subject site is the first to be 
reviewed by the Commission for this type of proposal in this area.  As such, an adverse 
precedent would be set, as the development is essentially building out to the maximum 
buildable area, and in some cases going beyond the potential building area to 
accommodate the development due to the site constraints.  The project requires variances, 
and reductions, revisions and adjustments.  However, most importantly, the subject site is 
not large enough to accommodate a subdivision or an additional residence consistent with 
the LCP, as the Hillside Development Ordinance and the Residential Development 
Regulations prohibit development at a density higher than what is permitted by its 
designation.  All of the constraints on the site have effectively combined to make the 
proposed development impossible to accommodate in a manner consistent with the LCP.  
Moreover, as noted above, because the project is inconsistent with the allowed density, 
there is no potential for redesigning the project.  In addition, the applicant already has 
reasonable use of the site with the existing single-family home.  The project therefore 
must be denied. 

 
       6.  Local Coastal Planning.  The City of Oceanside's LCP was certified in 1985.  This 
certification included both a Land Use Plan (LUP) and an Implementation Plan (IP).  
Both of these components included policies addressing development adjacent to Buena 
Vista Lagoon and on Steep Slopes.  The Hillside Development Ordinance was developed 
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to regulate development on slopes between 20-40%.  Slopes greater than 40% are 
considered undevelopable.  The Hillside Development Ordinance contains a series of 
standards that any project located on a steep slope must abide by.  In this case, the 
Hillside Development Ordinance prohibits development on sloping lots, if the proposed 
subdivision or development will result in a density that is greater than what is permitted 
by the General Plan.  The subject lot's designation, Residential Estate - B, has an 
allowable density of between 1-3.5 dwelling units per acre.  The subject site's density is 
~3.62 dua which exceeds this maximum.  Furthermore, any lot containing steep slopes is 
also prohibited from allowing the development of a total number of dwelling units on a 
parcel or in a subdivision greater than permitted by the General Plan.  Because the policy 
expressly prohibits such types of development, to remain consistent with the City's 
certified LCP, the project must be denied. 
 
As previously stated, this appeal was scheduled for a previous hearing; however, the 
applicant requested a postponement in order to address the concerns raised by staff.  
Namely, the applicant contended that the standard of review the Commission was using 
was not the same as what the City used to approve the lot split and construction of a 
second dwelling.  The applicant requested time to ascertain which standard of review was 
to be considered most accurate.  Currently, it appears that the City has modified its 
Implementation Plan without the review or approval of the Coastal Commission as an 
amendment to the certified Local Coastal Program.  The result being that the City has 
been approving projects with a modified standard of review.  Since the first hearing was 
scheduled, the applicant and Commission staff have attempted to locate an LCP 
amendment addressing these modifications, however, no such amendment has been 
submitted by the City.  The only modifications the City has submitted for review are 
within the redevelopment area.  This project is not located in the redevelopment area. 
Given that no such amendment has been processed to date, the standard of review 
remains the version submitted and certified by the Commission in 1985.  As such, the 
recommendation for denial is still recommended.  Approval of the project would 
prejudice the City’s ability to continue to implement its Local Coastal Program, as 
approving this proposed project would be inconsistent with its certified LCP. 
 
 7.  California Environmental Quality Act (CEQA). Section 13096 of the California  
Code of Regulations requires Commission approval of a coastal development permit to 
be supported by a finding showing the permit to be consistent with any applicable 
requirements of the California Environmental Quality Act (CEQA).  Section 
21080.5(d)(2)(A) of CEQA prohibits a proposed development from being approved if 
there are feasible alternatives or feasible mitigation measures available which would 
substantially lessen any significant adverse effect which the activity may have on the 
environment. 
 
As stated previously, and incorporated herein by reference, the development as proposed 
is inconsistent with the Certified LCP policies pertaining to maximum density, 
development on slopes, adequate buffering from Buena Vista Lagoon, and potential 
impacts to public views.  The development as proposed exceeds the permitted building 
envelope, and requires reductions in standards for parking, setbacks, fire clearance, and 
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density.  The subject site constraints essentially prohibit development at this location.  
The project has a density that is prohibited by the Hillside Development Regulations, in 
that the lot is too small to accommodate another residence, all other constraints aside.  
Because the proposal increased the number of units on the site from one to two, there is 
no alternative to the proposed development, as any additional development would 
increase the density beyond that which is allowed.  The site is currently one lot 
containing an existing single family residence.  The existing home already provides a 
reasonable economic use for the lot.  The project's denial is therefore consistent with the 
requirements of the California Environmental Quality Act (CEQA). 
 
 
 
 
 
 










































































































































